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AQUI LI NO, Judge: This action contests the "sunset-
review' determ nation of the International Trade Comm ssion ("I TC")
pursuant to 19 U S.C. 81675(c) (1) (1995) that

revocation of the countervailing duty order on iron netal
castings fromliIndia would not be likely to lead to con-
tinuation or recurrence of material injury to an industry
in the United States within a reasonably foreseeable
time.
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lron Metal Castings From India; Heavy Iron Construction Castings

From Brazil; and Iron Construction Castings From Brazil, Canada,

and China, 64 Fed.Reg. 58,442 (Cct. 29, 1999). Thi s decision
caused the International Trade Adm nistration, U S. Departnent of

Commerce ("ITA") to publish its notice of Revocation of Counter-

vailing Duty Order: lron Metal Castings From India, 64 Fed.Reg.

61, 602 (Nov. 12, 1999), prior to which the sanme plaintiffs as
appear herein had commenced a separate action for judicial review

of the final results of the |ITA' s sunset review See generally

Neenah Foundry Co. v. United States, 25 CT : F. Supp.2d __

(April 2, 2001).
I
The I TC rendered the foregoing determ nation qua India

over the dissents of two of its six voting mnenbers. Those
conprising the majority refused to cunulate the inports fromthat
land with the nerchandi se fromBrazil, Canada and China, notw th-
standi ng contrary Conmm ssion resolution of the reviews of all the
ot her duty orders covering castings fromthose three nations. See
64 Fed. Reg. at 58,442. Chairnman Bragg and Comm ssioners Crawford
and Askey concl uded t hat

revocation of the order with respect to heavy construc-

tion castings from India would have no discernible

adverse inpact on the U S. industry and, therefore, do

not cumrul ate subject heavy construction castings from

India with the subject heavy iron construction castings

from Canada, Brazil or China.

lron Metal Castings From India; Heavy Iron Construction Castings

From Brazil; and Iron Construction Castings From Brazil, Canada,
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and China, USITC Pub. 3247, pp. 12-13 (Cct. 1999). The fourth com

m ssi oner, Stephen Koplan, did not join in this finding of "no

di scerni bl e adverse inpact on the U.S. industry” but did decline to
curmul ate the inports based on his analysis of relevant conditions
of conpetition.

The plaintiffs now argue in their notion for judgnent
upon the agency record filed pursuant to CIT Rule 56.2 that this
action "raises several inportant issues of first inpression
concerning certain conm ssioners' interpretations of the cunul ation

provi sion applicable in 'sunset' revocation proceedi ngs", to wt:

.o In exercising his discretion . . . under the guise
of considering "conditions of conpetition,”™ Conm ssioner
Kopl an conducted an unlawful circular analysis of the
effects of the inports on an individual-country basis in
a manner that nooted the principle of cunul ation.

* * *

Li kew se, Conm ssi oner Askey anal yzed curnul ation in
a manner contrary to the statute. Although the statute
precl udes the Comm ssion from cumnul ati ng when it finds
that inports are likely to have "no" discerni bl e adverse
i mpact, Comm ssioner Askey has wwongly interpreted this
provision to nean that she nmay cunulate only when the
record shows that inports will have "a" discernible
adverse inmpact. As a result, Comm ssioner Askey has at
once raised the burden for cunulating, altered the
statutory standard, and created a pre-condition for
curmul ati on that Congress did not intend.

Conmi ssioner Crawford, too, has erred in her
deci sion not to cunulate. In particular, [she] violated
basic tenets of adm nistrative law by failing to ade-
guately explain her reasons not to cunmulate, stating in
one instance sinply that she "declined to exercise her
di scretion to cunulate” inports from Brazil and China
with the remaining inports and providing no further
expl anat i on. :

Plaintiffs' Rule 56.2 Brief, pp. 9-11.
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A
The court's jurisdiction to decide this action is

pursuant to 19 U S.C. 8l1516a(a)(2)(B)(iii) and 28 U S. C. 88
1581(c), 2631(c). And, whatever the issues raised herein, the
| TC s determ nation nust be affirmed unless it is "unsupported by
substanti al evidence on the record, or otherw se not in accordance
with law'. 19 U S. C 81516a(b)(1)(B)(i). Mreover, the rule has
been that, in

reviewi ng an agency's construction of a statute that it

adm nisters, this court addresses two questions outlined

by the Supreme Court in Chevron U S. A, Inc. v. Natural

Resources Defense Council, Inc., 467 U S. 837, 842-43

.. (21984). The first questlon is "whether Congress
has directly spoken to the precise question at issue.”

Id. at 842 . . .. |If so, this court and the agency "nust
gi ve effect to the unanbiguously expressed intent of
Congress.” 1d. at 843 . . .. [If, however, Congress has

not spoken directly on the issue, this court addresses
t he second question of whether the agency's interpreta-
tion "is based on a permssible construction of the
statute." 1d.

"To survive judicial scrutiny, an agency's construc-
tion need not be the only reasonable interpretation or
even the nost reasonable interpretation.” Koyo Sei ko
[Co. v. United States], 36 F.3d [1565,] 1570 [Fed.CGr.
1994]. Thus, when faced with nore than one reasonable
statutory interpretation, "a court nust defer to an
agency's reasonable interpretation . . . even if the
court mght have preferred another.” NSK Ltd. v. United
States, 115 F.3d 965, 973 (Fed.Cr. 1997)(citations
omtted).

US. Steel Goupv. United States, 225 F. 3d 1284, 1285-86 (Fed.Cir.

2000). Conpare United States v. Mead Corp., 533 U S :

S. Ct. (June 18, 2001).
(1)

The statute underlying this action is the Uruguay Round

Agreenments Act ("URAA"), Pub. L. No. 103-465, 108 Stat. 4809 (Dec.



Court No. 99-11-00716 Page 5

8, 1994), section 220 of which established five-year or "sunset"
revi ews of outstandi ng anti dunpi ng- and countervailing-duty orders

to be conducted pursuant to:

Special rules for section 1675(b) and 1675(c) reviews

(a) Determnation of |ikelihood of continuation or
recurrence of material injury

(1) In general

In a review conducted wunder section
1675(b) or (c) of this title, the Conm ssion
shal | determ ne whet her revocati on of an order

woul d be likely to lead to continuation
or recurrence of mterial injury within a
reasonably foreseeable tinme. The Conmi ssion
shall consider the likely volune, price ef-
fect, and inpact of inports of the subject
nmer chandi se on the industry if the order is
revoked or the suspended investigation is
t er m nat ed. :

19 U.S.C. 81675a(a). In addition to explaining in further detai
the factors the ITCis to consider in evaluating the likely vol une
of inports and their price effect and inpact on a donestic
i ndustry, the statute provides for cunulation in sunset revi ews as
foll ows:

For purposes of this subsection, the Comm ssion may
curmul atively assess the volunme and effect of inports of
t he subj ect nerchandise fromall countries with respect
to which reviews under section 1675(b) or (c) of this
title were initiated on the same day, if such inports
would be likely to conpete with each other and wth
donestic like products in the United States market. The
Comm ssi on shall not cumul atively assess the vol une and
effects of inports of the subject nerchandise in a case
in which it determ nes that such inports are likely to
have no discernible adverse inpact on the donestic
i ndustry.

19 U.S.C. §1675a(a)(7).
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B

In this matter, the I TC found that the prerequisites of
initiation of reviews on the sane day and conpetition in the U S.
mar ket were net, and those findings are not at issue before the
court. As for the other express limtation on Conm ssion discre-
tion to cunul ate, nanely, whenever subject "inports are likely to
have no discernible adverse inpact on the donestic industry”
Comm ssi oner Kopl an was of the view that

current volumes of subject inports fromlndia, even with
the countervailing duty order in place, exceed |evels
that would satisfy the "no discernible adverse inpact”
provision. There is no evidence in the record indicating
that subject inports fromlIndia are likely to decline
significantly upon revocation. . .. [With at |least a 17
percent share of the market, | cannot conclude that the
subject inports fromlindia are likely to have . . . no
di scerni bl e adverse inpact on the donestic industry if
the . . . duty order is revoked.

USI TC Pub. 3247, p. 28. Nonethel ess, the comm ssioner declined to
comul ate, expl ai ning that

the conditions of conpetition would be significantly
different for subject inmports fromlIndia as opposed to
those for subject inports from China, Brazil and Canada
if the respective orders were revoked. Consequently, |
find that it is not appropriate to assess cunul atively
the likely volume and price effects of subject inports

fromIndia with those . . . from China, Brazil, and
Canada.
Id. at 31. Hi s discussion of such conditions of conpetition

includes a conparative analysis of current and |ikely margins,
vol une, and price effects:

.. [Tl he magnitude of the antidunping duty margins,
and i kely margi ns of dunping, for inports from China,
Brazil, and, to a | esser extent Canada, are all S|gn|f|-
cantly higher than the current and Iikely countervailing
duty rate on subject inports from India. These are
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significant differences in the conditions of conpetition
for subject inports from India as opposed to subject
imports from China, Brazil, and Canada.

G ven this central condition of conpetition, | join
t he Conmi ssion’s conclusion that neither the vol unme nor
the price of subject inports of heavy nmetal castings from
India are likely to significantly change if the counter-
vailing duty order is revoked. Unlike the other subject
countries, the current countervailing duty order has not
had a material effect on the volume or price of subject
inmports from India. The Commerce Departnent, in its
review of that order, found that the likely prevailing
countervail abl e subsi dy rate woul d be unchanged fromthe
current rate. Viewed in this light, the capacity and
capacity utilization figures for the I ndian producers are
not probative of the likely volune of subject inports if
the order is revoked. The levels and ratios of their
home nmar ket shipnments and U.S. and third country exports
have been | argel y unaffected by the exi sting countervail -
ing duty order. Thus, unlike the other subject inports
which are being restrained by the respective orders,
current capacity and capacity utilization rates for
producers in India are not indicative of whether exports
tothe United States likely would increase significantly
if the order were revoked. In other words, since the
subject Indian inports are not being restrained by the
order, the current |level of capacity utilization at the
| ndi an foundries does not bear on the likely volune of
shipments to the U S. if the order is revoked.

The record does not show that prices of subject
inmports fromlndia had a significant effect on donestic
prices during the period exam ned. In this regard, . . .
t he I ndi an government Export Pronotion Council maintains
a price floor for exports to ensure fair market prices
(and the antidunping duty order for India was revoked).
More inmportant, perhaps reflecting these price floors,
our pricing data show that while subject |ndian inport
prices generally were stable throughout the period
exam ned, donestic prices fluctuated significantly. These
data suggest that donestic prices were not adversely
affected by the relative | evel s of subject Indian inport
pri ces. To sone extent, the underselling by subject
I ndi an producers can be explained by the fact that the
quality of rmuch of that product is perceived to be
inferior to the donestic product. | ndeed, if the
products were general |y conpar abl e, one woul d expect t hat
wi despread underselling woul d result in increased inport
vol une and mar ket penetration, not the declining volune
and share experienced by subject inports fromlIndia at
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the end of the period exam ned. In sum | find that
subj ect Indian inport volune and pri ces have been | argely
unaffected by the existing order and are likely to

continue to be stable if the order is revoked.

Inlight of the fact that t he Conmm ssion received no
responses from respondent interested parties regarding
the reviews on heavy netal castings from China, Brazil,
and Canada, the anal ysis of the conditions of conpetition
concerni ng those subject inports must, of necessity, be
based principally on the best information available in
the record. The record evidence |eads nme to conclude
that the conditions of conpetition anong those subject
countries would be quite simlar, and di stinct fromthose
relating to subject inports from India. Those three
subj ect countries are all restrained to a significant
degree by the respective antidunpi ng duty orders and the
Commer ce Departnent has determned that all arelikely to
have significant dunping margins in the event of revoca-
tion. Thus, in stark contrast to the subject inports
fromlndia, the existing orders have effectively elim -
nated or, in the case of Canada, severely curtailed
subj ect inmports fromthose countries. For this reason
as di scussed in the Comm ssion’s opinioninwhichl join,
t he enornous capacity and substantial excess capacity in
those three countries leads ne to conclude that subject
inmports fromthose countries are all likely to face the
sanme conditions of conpetition upon revocation of the
respective orders. As a result, unlike subject inports
fromlindia, | find that renpoval of the existing orders
covering subject merchandise from China, Brazil, and
Canada woul d result in substantial changes in the vol une
of subject inports fromthose countries.

In addition, wunlike subject inmports from India,
subj ect inports from China, Brazil, and Canada are not
covered by stable m ni mumprice floors. Accordingly, the
record indicates that prices for subject inmports from
those three countries are likely to fluctuate to a
significant degree if the respective orders are revoked.
Finally, unlike subject inmports fromlilndia, the record
does not contain any indication that the quality of heavy
metal castings produced in China, Brazil, or Canada
differs significantly fromthat produced by the donestic
i ndustry.?!

(1)

! USITC Pub. 3247, pp. 29-31 (footnotes omitted). | mports
from China, Brazil and Canada were covered by antidunping-duty
orders, ergo the conmm ssioner's references thereto.
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Whet her such anal ysis in the context of cumul ati on was an
abuse of discretionis the primary issue now before the court. To
begin with, while URAA added sunset reviews to the Trade Agreenents
Act in 1994, cumul ation predates that nonent. |In fact, before any
statutory provision, the | TC had di scretion in determ ni ng whet her
to cumul ate data on volunme and effects of subject inports from

di fferent countries. See, e.g., Lone Star Steel Co. v. United

States, 10 CIT 731, 734, 650 F. Supp. 183, 186 (1986). Its approach
was sinply to cunulate "where the conditions of trade so

war rant [ ed] ". USX Corp. v. United States, 11 CIT 82, 87, 655

F. Supp. 487, 491 (1987). Hence, where one nation's exports
devel oped trends in the US. market that were distinct fromthe
mar ket patterns of other countries’ conpeting exports, a decision
not to cunulate was justified. See, e.qg., id. But casel aw al so
established that the I TC coul d not engage in "a process of circular
reasoni ng that renders cunul ati on a vestigial part of the causation
analysis.” |d., 11 CIT at 88, 655 F. Supp. at 493. 1In other words,
it was an abuse of discretion to rely on coincident reasoning in
declining to cumulate while reaching a negative material-injury
determ nati on because cunul ation is based on the proposition that
unfair inports fromone country, whil e not necessarily an i ndepend-
ent cause of material injury, can contribute to such injury when

viewed in conbination with subject inmports from other countries.

The Trade and Tariff Act of 1984, Pub. L. No. 98-573,
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§612(a)(2), 98 Stat. 2948, 3033 (COct. 30, 1984), established a
guideline for ITC cumulation in material-injury investigations, to
wit, when subject inports conpete with each other and with |ike
products of the donestic industry in the U S nmarket. Thi s
criterion was added in conmittee, replacing a requirenent in the
original bill that the inports have a contributing effect in
causing, or threatening to cause, material injury. See H R Rep.
No. 98-725, p. 37 (1984):

.« . [Cunulation is based on the sound principle of

preventing material injury which conmes about by virtue of

several simultaneous wunfair acts or practices. The

Comm ttee anended the criteria to permt cumnul ation of
i mports fromvarious countries that each account individ-

ually for a very small percentage of total narket
penetration, but when conbi ned may cause material injury.
The requirenment in the bill as introduced that inports

fromeach country have a "contributing effect” in causing
mat eri al injury woul d have precluded cumul ati on in cases
where the inpact of inports from each source treated
individually is mnimal but the conbined inpact is
i njurious.

Al t hough Congress continued to refine the standards for cumul ati on,
the intent of the various provisions renmained the sanme, nanely, to
address the fact that

conpetition from unfairly traded inports from severa
countries sinultaneously often has a hanmering effect on
t he donestic industry. This hanmering effect may not be
adequately addressed if the inpact of the inports are
[sic] anal yzed separately on the basis of their country
of origin. The cunulation requirenent is thus an effort
to make the application of the injury analysis nore
realistic in terns of recognizing the actual effects of
unfair inmport conpetition.
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H R Rep. No. 100-40, part 1, at 130 (1987). Simlarly, URAA
recogni zed cumul ation as "a critical conmponent of U S. antidunping
and countervailing duty law', reiterating that "a donmestic i ndustry
can be injured by a particular volune of inports and their effects
regardl ess of whether those inports cone from one source or many

sources.” H R Doc. No. 103-316, vol. |, at 847 (1994).

Al t hough a sunset review may be a "brand new ani mal "?, as
t he intervenor-defendants postulate, the statute and its |egisla-
tive history nowhere suggest that the wunderlying purpose of
curmul ati on has changed. That is, while

the sunset inquiry is different from a present injury
inquiry -- asking whether injury is likely to continue or
recur if an order is revoked rather than asking whet her
i nports cause present injury or the threat thereof -- the
"hanmering effect” or |Likely hamrering effect of inports,
whet her from one source or many sources, is still the
sarne. In an original investigation, the Conm ssion
cunul ates inports to ensure that it addresses injury
caused collectively by nmultiple inmport sources, even if
t hose sources on an individual basis are not causing
injury. In a sunset review, the Conm ssion cunul ates
inmports to ensure that it prevents the likely continua-
tion or recurrence of injury caused by the revocation of
orders against nmultiple inport sources, even if revoca-
tion of an order agai nst a single inport source woul d not
be likely to cause injury.

Plaintiffs’ Reply Brief, p. 14 (enphasis in original).

Nei ther URAA nor its |legislative history offers gui dance
as to the factors the ITCis to consider in exercising discretion
to curmulate in sunset reviews. Since the underlying purpose of

curmul ati on has not changed, however, casel aw coveri ng di scretionary

> Def endant s- 1 ntervenors' Menorandumin Qpposition, pp. 7, 8,
13, 23.
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curmul ation is of monent. Most notably, the courts have consi dered
it an abuse of discretion to engage in circular analysis, relying
on the sane factors for refusal to cunmulate as for an ultimate
negative injury determ nation. Such an approach thwarted congres-
sional intent in that it demanded denonstrated, independent
causation of material injury before any consideration of cunul a-

tion. In USX Corp. v. United States, supra, for exanple, it was

not the reliance on volune and price trends per se in considering
curmul ation that required remand, rather the problem was that the
| TC had not sufficiently anal yzed whether those differing trends
reflected actual differences in the way that the inports affected
the donmestic market. There was at |east a possibility that the
differing trends therein had been caused by the initiation of the
adm ni strative proceedi ngs thensel ves and | TA subsequent orders to
suspend | i qui dation. However, as the court confirnmed after remand,
differing trends which reflect actual differences in the way
inmports from various countries affect the donestic market "al one

may justify a decision not to cunmulate”. USX Corp. v. United

States, 12 CI T at 205, 220-21, 682 F.Supp. 60, 74 (1988).

While the court did also find the ITCs initial analysis
circular in part in USX Corp., the finding was based on the
agency’s reference to lack of confirned | ost sales and revenue in
the U S. nmarket as the basis for both declining to cunul ate subj ect
imports fromArgentina and finding no material injury, not because

of the conparison of volune and market-share trends. That is not
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to say that circularity can never be a problemwhere differences in
vol une, price and narket share are at issue. The distinctionis a
narrow but inportant one, hinging on trends as opposed to abso-
lutes. In one case upholding the ITC s refusal to cunul ate based
on differing volume and market-share trends, the court expl ai ned

that, if the Conm ssion

majority had listed small volunme or market share as its
reason for not cunulating, the validity of the |ega
basis on which it rests its decision would be debat abl e.
Here, however, rather than just absol ute | evel s, nunerous
trends . . . reveal significant differences in the
effects of Argentine and Spanish inports. . . . Inthis
case, cunulation of data would obscure significant
differences in trends. Prior to the effective date of
the 1984 statutory anmendnment, |TC could consider this
type of data in making its discretionary determ nati on on
cunul ati on.

Lone Star Steel Co. v. United States, 10 CI T at 735, 650 F. Supp. at

187 (enphasi s added). Thus, while conparing trends inherently
i nvol ves consi deration of the underlying el enments, that consi dera-

tion itself does not nake the analysis circular.

Simlar reasoning has been followed wth regard to
di scretionary cunulation in threat-of-material-injury cases:

The court views cunulative analysis for threat
purposes as feasible in certain circunstances. For
exanple, if inports are increasing at simlar rates in
the sane markets and have relatively simlar nmargins of
underselling, it is likely that cunulation could be
undert aken. This does not nean that each country’s
imports need threaten injury by thensel ves. Separately,
none of them m ght threaten injury. Wether cunul ative
analysis is actually feasible invarious circunstances is
left to the ITC to decide in other cases. Here, ITC
found great disparity in the patterns of vol une i ncreases
and decreases anong inports fromthe various countries.
The court does not read ITC s references to Col onbi an
mar ket share versus that of other countries as indicating
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application of an inproper contributing effects test.
Col ombi an exports were sinply on a totally different
pl ane from those of other countries in terns of market
share, volunme trends and otherwise. Finally, |ITC notes
that patterns of underselling, or |ack thereof, varied

greatly from one country to the next. Thus, price
effects analysis on a cunulative basis would be diffi-
cult.

Asoci aci on Col onbi ana de Exportadores de Flores v. United States,

12 G T 1174, 1178, 704 F. Supp. 1068, 1072 (1988).

Under 19 U. S.C. 81675a, supra, the ITC is both given
di scretion to cunulate and required to consider whether materi al
injury is likely to continue or recur in the event of revocation.
In the likelihood determ nation, the agency must consider "the
likely volune, price effect, and inpact of the inports of the
subj ect nerchandise on the industry if the order is revoked",
taking into account, anong other things, its prior injury determ -
nation(s). Thus, by definition, the causation inquiry in sunset
reviews will involve recalling the past in attenpting to predict

future trends.

VWhile inmport trends will therefore play a role in both
causation and cunul ati on anal yses in sunset reviews, such trends
are considered for different purposes, and, despite plaintiffs
argunents to the contrary, the problemof circularity is avoided.
For exanple, in a discretionary cunulation inquiry, the ITC
exam nes differences in current or likely volume or narket-share
trends between exporting countries, which would justify a decision

not to exercise such discretion according to the aforenentioned
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caselaw. However, in the |ikelihood determ nation, the ITC nust
then use trends to consider
whether the likely volume of inports of the subject
mer chandi se woul d be significant if the order is revoked
or the suspended investigation is term nated, either in
absolute terns or relative to production or consunption
in the United States.

19 U S.C. §1675a(a)(2).

The consideration of trends in re cunulation is not the
equi valent of an injury analysis thereof. For exanple, in a case
where exports fromonly one country are likely to exhibit increased
vol une and price effects in the event of revocation, but trends for
imports from each of the other countries under an |ITA order are
likely to be negligible, the ITCwuld be justified in deciding not
to cumulate inports from the first country with those from the
ot hers. However, cumul ation of inports from the countries with
relatively-small likely volume and price inpact would not only be
appropriate, a refusal to do so without sone additional justifica-
tion could constitute an abuse of discretion. Thus, a conparison
of trends does not, as the plaintiffs assert, ask the ultimate,
i ndi vi dual -country causati on question as a predicate to cunul ati on
"in a way that precludes consideration of this question on a

cunul ati ve basi s".

(2)
In Conmm ssioner Koplan's analysis, supra, there was

i kewi se no preclusion of cumulation; there were sinply no other
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countries from which subject inports had had, or were likely to
have, volunme and price trends simlar to those of inports from
India. In other words, Indian inports were on a different plane
from those of the other countries in terns of likely trends in
mar ket share, volunme, and price effects. See, e.g., USITC Pub

3247, Table I-7 and Fig. E-1. Thus, the court cannot and does not
concl ude that Comm ssioner Koplan's foregoing anal ysis anmounted to

an abuse of discretion or otherwi se was not in accordance with | aw.

C

As recited above, 19 U S.C 81675a(a)(7) precludes
curmul ation of the volume and effects of inports of the subject
nmer chandi se when the | TC determ nes that such inports are likely to
have "no discernible adverse inpact” on the donestic industry.
Comm ssi oner Askey concluded, as one of the ITC majority in this
matter, that revocation of the order with respect to India would
have no di scerni ble adverse inpact upon the U S. industry. USITC
Pub. 3247, p. 14. She appended a footnote expressing her individ-

ual views regarding the proper analysis of this issue:

. . . [T]he I anguage of section 752(a)(7) . . . clearly
states that the [ITC] has the discretion to cunulate
subj ect inports for purposes of its sunset analysis, as
| ong as the statutory requirenment of conpetition between
the subject countries and the donestic |ike product is
sati sfied. Section 752(a)(7) also clearly states,
however, that the [ITC] is precluded fromexercisingthis
discretion if the inports from a country subject to
review are likely to have "no discerni bl e adverse i npact
on the domestic industry” upon revocation of the order.
. . . Thus, under this provision, the [ITC] nust find
that the subject inports from a country will have a
"di scerni ble adverse inpact on the donestic industry"
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after revocation of the order before cunulating those

inmports with other subject inports. Accordi ngly, the

[ITC]’s task under this provision is a straightforward

one. To determ ne whether the Conm ssion is precluded

from cunulating subject inports from a particular

country, the [ITC] nust focus on how significantly the

imports will inpact the condition of the industry as a

result of revocation, and not sinply on whether there

will be asmall volune of inports after revocation, i.e.,

by assessing their negligibility after revocation of the

order. If the inpact of the inports is not discernible,

then the [ITC] is precluded fromcunul ati ng those i nports

wi th ot her subject inports. :
Id. at 10-11, n. 52 (enphasis in original, citation omtted). The
plaintiffs object to this stated approach. First, they contend
that the statute does not require inports to have a discernible
adverse inpact in order to cumulate and that requiring such a
showing is materially different than requiring a showing of no
di scerni bl e adverse inpact in order not to cunulate. The court

cannot, and therefore does not, concur.

When the | TC consi ders whet her subject inports are likely
to have no discernible adverse inpact, the result of the inquiry
will be either negative or affirmative. Logic and gramar indicate
that a negative finding is that such inports will have a discern-
i bl e adverse inpact. Comm ssioner Askey’s footnote nerely breaks
down the l|anguage of the requisite analysis into sinple steps.
Hence, an affirmative finding of discernible inpact is only part of
the answer to the question of whether cumulation is precluded. In
ot her words, the first question is whether the inports are likely

to have any such inmpact. |If not, the ITC is precluded from cunu-
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lating. |If yes, then the question remai ns whether that inpact is
al so adverse. If affirmative, the agency is pernmtted to cunul ate;
if negative, cunulation is not perm ssible since any inpact is not
bot h di scernible and adverse. 1In short, the court concl udes that
Comm ssi oner Askey reasonably restated the standard for anal ysis,
rather than changed it or "entirely dismantled the statute as

witten by Congress”. Plaintiffs' Rule 56.2 Brief, p. 36.

Plaintiffs' second objection to the conmm ssioner's
anal ysis is that she

considered as part of her cunmulation analysis the
critical question of whether revocation would have a
di scerni bl e adverse inpact on the U S. industry . . .
rather than whether the inports under review would have
no di scerni bl e adverse inpact.

Id. at 38 (enphasis in original). The court finds that that
analysis, on its face, refutes such a claim Most not ably,
Comm ssi oner Askey joined the mpjority in stating that the no-
di scerni bl e- adverse-i npact analysis "is focused on subject inports
and the likely inpact of those inports on the domestic industry
within a reasonably foreseeable tine if the order is revoked."
USI TC Pub. 3247, p. 10 (footnotes omtted). Mreover, her footnote
52, quoted above, does have references to the inpact of "the
i mports” in the event of revocation. Wi | e Conmmi ssi oner Askey has
i ndeed consi dered such inpact "upon"™ or "in the event of" revoca-
tion, this is clearly the proper context of the inquiry. As the

def endant explains in its papers,



Court No. 99-11-00716 Page 19

the statute's reference to whether the inports "are |ike-

lLy" to have no di scerni bl e adverse i npact on the donestic

industry is clearly parallel to the ultinmate question

"whet her revocation of the countervailing or antidunping

duty order . . . would be likely to lead to continuation

or recurrence of . . . material injury.” Both, then,

express the Congressional intent that the Comm ssion is

to focus on changes, if any, that likely will occur if

revocation were to take place . :
Def endant International Trade Comm ssion's Opposition, pp. 31-32
(emphasis in original). Accord Defendants-Intervenors' Menorandum
in Opposition, p. 35. On its face, Conm ssioner Askey's anal ysis
denonstrates that she was not anal yzi ng the i npact of revocation in
general but of "the subject inmports froma country . . . after
revocation of the order before cumul ating those inports with other

subj ect inmports.” USITC Pub. 3247, p. 10, n. 52.

Finally, the plaintiffs assert that the conm ssioner's
interpretation contradicts Congress's intent that the "no di scern-
i bl e adverse inpact" provision be limted to an anal ysis of inport
volune. Plaintiffs' Rule 56.2 Brief, p. 38. As the |anguage of
the statute and its legislative history show, that was not the
intent of Congress. Presumably, if it had intended that the ITC
consider only inport volume in deciding whether cunulation was
precluded, it would have so restricted its enactnment. It did not.
Congress chose "no discernible adverse inpact”, and inpact in the
context of U S. unfair trade |law, by any definition, enconpasses
nore than volune of inports. The reason for this choice was

reported as foll ows:
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. . . The Conmittee believes that it is appropriate to
preclude cunulation where inports are likely to be
negli gi ble. However, the Conm ttee does not believe that
it is appropriate to adopt a strict nunerical test for
determining negligibility because of the extraordinary
difficulty in projecting inport volunes into the future
wi th precision. Accordingly, the Conmttee believes that
t he "no di scerni bl e adverse i npact"” standard i s appropri -
ate in sunset reviews.

S. Rep. No. 103-412, p. 51 (1994).

The plaintiffs interpret this |anguage to nmean that no
di scerni bl e adverse i npact "is equivalent to negligibility, which,
inturn, equates to inport volunes.” Plaintiffs' Rule 56.2 Brief,
p. 39. The concept of negligibility arises from a previous
statutory provision, 19 U S.C. 81677(7)(C(v), which was in effect
prior to enactnment of URAA. At that tinme, cunul ati on was mandat ory
in present-material-injury determ nations for subject inports in
conpetition with each other and with the donestic |ike product.
Section 1677(7)(C(v) granted the ITC discretion not to cumul ate

inmports that it found to be "negligi bl e" and having "no di scernible

adverse inpact”. Thus, the concept was originally applied as an
exception to mandatory cunulation -- a grant of discretion not to
cunul ate -- whereas in sunset reviews the sane principle now

operates to preclude cunul ati on which would ot herw se be discre-

tionary.

The above- quoted URAA | egi sl ative history does anal ogi ze

t he no-di scerni bl e-adverse-inpact standard to negligibility.
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However, in discussing this change in the law, the plaintiffs seem
to overlook the fact that the 1994 Senate report distinguishes
negligibility from inport volunmes in the context of sunset
curmul ation, rather than equating the two. It rejects "a strict
numerical test” in order to avoid "the extraordinary difficulty in
projecting inport volunmes into the future with precision". Again,
even under the forner statute, negligibility enconpassed nore than

just inport volunes. The ITC was required to evaluate "all
rel evant econom c factors regardi ng the i nports", including volune
and market share, whether sal es transactions involving the inports
are isolated and sporadic, and price sensitivity of the donestic
market. 19 U.S.C. 81677(7)(O(v)(l)-(l111) (1994). Thus, the court
cannot concur in plaintiffs’ assertion that negligibility equates
only to inport volune in this context. 1In the Iight of the sunset
curmul ation provision and its relevant |egislative history, the

court cannot hol d that Conm ssioner Askey's interpretation was not

in accordance with | aw

D
The plaintiffs conplain that Conm ssioner Crawford' s
anal ysis of cumul ation |acked adequate explanation and was thus

contrary to law.® Al though her overall approach to cunul ati on may

3 This claim was initially made in reference to the
comm ssioner’s analysis of India, China and Brazil. See
Plaintiffs Rule 56.2 Brief, p. 40. The court addresses the
argunment only as it relates to I ndian subject inports, as the ITC s
determ nati ons regardi ng China and Brazil are not at issue in this

(footnote conti nued)
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be uni que®, the conmi ssioner recognizes that the "statute clearly
prohi bits cumul ati on where the subject inports are likely to have
no di scernible adverse inpact on the donmestic industry.” USITC
Pub. 3247, p. 42. As evidenced by a notation to the majority Views
and her individual views, Conm ssioner Crawford stood with the
majority in determining that revocation of the existing counter-
vai l i ng-duty order covering subject inports of heavy castings from
India likely would have no discernible adverse inpact on the
donmestic industry. Seeid. at 3, n. 2 and at 42-43. Consequently,
she concl uded that the statute precluded cunul ati on of the subject
imports fromlindia with those fromthe other countries. See id. at
43. G ven that the conm ssioner clearly joined in sectionlll.C 1.
of the mpjority Views regardi ng no-di scerni bl e-adverse i npact, the
court does not consider the remai nder of her individual analysis to

be actionable, as the plaintiffs pray.

mat t er. The other countries were purportedly included "to
illustrate the totality of the shortcom ngs" 1in Conm ssioner
Crawford’s witten explanation regarding cunulation, "not as an
i ndependent claimfor relief.” Plaintiffs' Reply Brief, p. 28.

*  Conmissioner Crawford describes her approach as a "se-

guential, four-step analytical process that addresses eligibility
for cunul ation, statutory prohibition, Conm ssion discretion, and
conpetition.” USI TC Pub. 3247, p. 41. The court notes a
di screpancy in the cited result of her "eligibility" inquiry in
this matter. Conpare id. at 42 with id. at 13, n. 63. However ,
the court considers it to be harm ess because the conmm ssioner's
steps are sequential, and the next one found that cumul ati on was
precluded with regard to India. This conclusion nooted any issue
rai sed by the discrepancy as to which countries' inports, if any,
m ght have been cunul ated with subject inports fromlndia.
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The plaintiffs take the position that, if the conpanion
appeal from the ITA' s sunset determination were to result in
affirmative judicial relief, the court should remand this action to

the I'TC for consideration of the other agency's anmended results.

Initially, the court agrees that there can be interrel a-
tion between the subsidy rates and the ITC s determ nation.
| ndeed, the statute provides that, in

maki ng a determ nation under section 1675(b) or (c) of

this title, the Conm ssion nay consi der the nagnitude of

the margin of dunmping or the magnitude of the net

count ervai |l abl e subsi dy.
19 U . S.C. 81675a(a)(6). And the comm ssioners, including those
witing in dissent, exercised this discretion, noting that the I TA
found that the | i kely countervail abl e subsi dy upon revocati on woul d

range from 0.84 percent to 1.82 percent for inports from India.

See USI TC Pub. 3247, pp. 13, 29 and 38, n. 26.

Not wi t hst andi ng the rel ati onship between the determ na-
tions of Comrerce and the Conm ssion, counsel for the latter
assert that

remand woul d not be appropriate even if the margins were
to change as a result of the separate court action. The
statute and Statement of Administrative Action :
acconpanying the URAA make clear that, even in the
context of the Conm ssion’s nmandatory consideration of
mar gi ns in the anti dunping context . . ., the Comm ssion
is not to reconsider its determnation if Conmerce
changes margi ns upon which the Comm ssion has relied:
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For other investigations for which
curmul ation is appropriate, the Comm ssion is
to use the nost recent dunping margin issued
by Commerce at the tinme the Conmm ssion cl oses
the record. This precludes challenges to a
Conmi ssion determ nation on the basis that
Commerce later nodifies the original dunping
mar gi n.

Changes in the original margin could
occur due to further proceedings in staggered
i nvestigations, corrections of mnisterial
errors, reconsideration of a determ nation, or
judicial remand. Absent this provision,
Comm ssi on determ nations could be subject to
repeated requests for reconsideration or
judicial remands. The finality of injury
determ nati ons woul d be seriously conprom sed
if the Comm ssion were required to anend or
revisit its determ nation each tine the adm n-
istering authority revised its dunpi ng margin.

H Doc. No. 103-316 at 851 (1994) (enphasi s added). :
Al though this SAA discussion relates only to cases in
whi ch the Conm ssion has considered antidunping duty
margins, there is every reason to view it as equally
appl i cabl e when the margins relied on are countervailing
duty nmargins. Whereas the Antidunpi ng Agreenent that
resulted from the Uruguay Round of trade negoti ations,
and thus U S. inplenmenting law (19 U S.C. 81677(35))
require consideration of the nagnitude of dunping
mar gi ns, the Subsidy Agreenment fromthe Round, and thus
US. inplementing law, do not require the Conm ssion to

consi der the rate of subsidization. . . . The discussion
inthe SAAtherefore relates specifically only to dunpi ng
margins. . . . [T]here would be no rational basis to

require a remand to the Conmi ssion when countervailing
duty margi ns change by court remand, when such change in
the very margi ns the Conmission is required to consider,
dunping margins, is not to be followed by a remand to the
Conmi ssi on.

Def endant International Trade Comm ssion's Qpposition, pp. 42-43

(citation omtted).
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Be this reasoning as it nmay, the court is not at |iberty
to excuse automatically |1TC reconsideration of subsidy rates
devel oped during countervailing-duty sunset reviews pursuant to 19
U.S.C. 81675a°. That only Congress can do. In any event, the
results of this court's remand of related case No. 99-07-00441 to

the ITA do not entail different rates, and they have now been

affirmed by the court. See Neenah Foundry Co. v. United States, 25
aT_ , _ F.Supp.2d __, Slip Op. 01-74 (June 20, 2001). Thus,

plaintiffs' contingent claimfor relief herein is now noot.

> Cf. 28 U.S.C 82643(c)(1). In fact, while not in the
context of a sunset review, the Court of International Trade and
the Court of Appeals for the Federal Circuit have addressed the
guestion of a remand to the | TC when dunpi ng margi ns cal cul ated by
the | TA change. In BorlemsS. A BEpreedi nentos Industriais v. United
States, 13 CT 535, 718 F.Supp. 41 (1989), aff’'d, 913 F.2d 933
(Fed.Cir. 1990), for exanmple, a recalculation of the dunping from
the two respondent countries resulted in one margi n's changi ng from
approximately 20 percent to de mnims and thereby bei ng excl uded
from the order after the ITC had issued an affirmative injury
det erm nati on. The CIT directed the Comm ssion on remand to
reconsider its determnation in light of that change, and the
Federal Circuit affirmed the agency's authority to do so.

Subsequent cases have pointed out that the renand in Borlem
was based on the fact that the change was "of such substantial
significance that the [ITC mght well have changed its
determ nation”. N ppon Steel Corp. v. United States, 19 C T 450,
467 (1995). They have sought to make clear that Borlem "does not
stand for the broad proposition that |ITC nmust reconsider a final
determ nati on based upon affirmative [dunping] margins that |ater
change. " I d. That is, the Comm ssion need not reconsider its
determ nati on where it does not "appear the | TC nade its finding of
injury based upon material and significant inaccurate facts.”
Saarstahl AG v. United States, 18 CIT 595, 597, 858 F. Supp. 196,
198 (1994) (quoting Borlem 13 CIT at 541, 718 F. Supp. at 46), rev'd
on other grounds, 78 F.3d 1539 (Fed.Cir. 1996).
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In viewof the foregoing, plaintiffs' notion for judgnent
upon the agency record nust be denied® and this action disnissed.
Judgnent will enter accordingly.

So order ed.

Deci ded: New Yor k, New York
June 25, 2001

Judge

® Plaintiffs' Consent Mdtion for Oal Argunent also can be
deni ed, given the quality of their witten subm ssions, as well as
of the papers filed in opposition.



